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A. CONE, in his official capacity; WILL L. BERRY, in his official capacity; JOHN A. TITSWORTH, in his official capacity; and,
TIMOTHY GATZ, in this official capacity, Defendants.

ON APPEAL FROM THE DISTRICT COURT OF CLEVELAND COUNTY
HONORABLE TIMOTHY L. OLSON, TRIAL JUDGE

¶0 A group of landowners filed a petition for declaratory judgment and injunctive relief, claiming that the Oklahoma Turnpike
Authority violated the Open Meeting Act, 25 O.S.2021, §§ 301 to 314, regarding its notice to the public of the ACCESS
Oklahoma Program. Both parties sought summary judgment. The district court rendered summary judgment in the
landowners' favor, finding that the Oklahoma Turnpike Authority willfully violated the Open Meeting Act. We retained
Oklahoma Turnpike Authority's appeal. We hold that the Oklahoma Turnpike Authority gave sufficient notice of the agenda
items that the landowners challenge. We further rule that the lack of notice regarding the announcement of the ACCESS
Oklahoma Program at the February 2022 meeting did not violate the Open Meeting Act because the announcement was for
informational purposes only.

DISTRICT COURT'S JUDGMENT REVERSED AND
CAUSE REMANDED WITH INSTRUCTIONS

TO GRANT SUMMARY JUDGMENT IN FAVOR OF APPELLANT.

Phillip G. Whaley and Grant M. Lucky, Ryan Whaley, Oklahoma City, Oklahoma, for Appellant.

Stanley M. Ward, Noble, Oklahoma, for Appellees.

Richard C. Labarthe and Alexey Tarasov, Labarthe & Tarasov, Oklahoma City Oklahoma, for Appellees.

Winchester, J.

¶1 Appellees, a group of residents and landowners who claim they will be adversely affected by the construction of one of the
proposed new turnpikes (the South Extension ) under the ACCESS  Oklahoma Program (ACCESS Program), brought their
claims against the Oklahoma Turnpike Authority (OTA) in the Cleveland County District Court for violations of the Open
Meeting Act (OMA), 25 O.S.2021, §§ 301 to 314. Appellees alleged that the OTA violated the OMA by not providing sufficient
or timely notice of the new proposed turnpikes in either the January 2022 or February 2022 agendas. Appellees specifically
challenged Agenda Items 884, 885, and 894 in the January 25, 2022 regular board meeting agenda as not identifying with
specificity which "turnpike projects" the contracts involved. Appellees challenged Agenda Items 906, 908, and 909 in the
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ITEM 884 Consider, take action and vote for the approval or disapproval of a Resolution authorizing a bank
revolving line of credit or other short-term bank loans or letters of credit ("Bank Facilities") in support of
commercial paper in a principal amount NTE $200 million to provide interim financing of certain turnpike projects.
-- Finance/Revenue Division

ITEM 885 Consider, take action and vote for the approval or disapproval of a Resolution authorizing the Director to
submit an application to the Council of Bond Oversight for provisional and final approval of the interim financing
of certain turnpike projects -- Finance/Revenue Division

ITEM 894 Consider, take action and vote for the approval or disapproval of the following Program Management
Contract -- Engineering Division
Project No. Consultant Amount Fund
1. SP-65 Poe & Associates NTE $4,960,000.00 Gen.
Program Management Services
Long-Range Turnpike Improvement and
Expansion Program

February 22, 2022 regular board meeting agenda for not providing sufficient notice of the proposed South Extension.
Appellees also challenged the lack of notice in the February 22, 2022 meeting agenda of Governor Kevin Stitt's
announcement of the ACCESS Program. Appellees requested that the district court invalidate these specific agenda items as
willful violations of the OMA and any subsequent actions related to those two items. They also requested that the district court
enjoin the OTA from exercising its power of eminent domain over Appellees' properties until the OTA complied with the OMA.
Both parties moved for summary judgment. The district court granted Appellees' motion, invalidating the actions taken by the
OTA in approving Agenda Items 884, 885, and 894 during the January 25, 2022 regular board meeting and Agenda Items
906, 908, and 909 during the February 22, 2022 regular board meeting. The district court also granted declaratory relief,
finding the OTA violated the OMA by announcing the ACCESS Program at the February 22, 2022 regular board meeting
without giving notice of the announcement in the OTA's meeting agenda. The district court further ruled that although the lack
of notice was violative of the OMA, the OTA did not take any action requiring invalidation. OTA appealed. This Court retained
the appeal.

¶2 The issues for the Court to determine are whether the OTA complied with the statutory notice requirements of the OMA
concerning the actions the OTA's Board of Directors (Board) took on six agenda items from its January and February 2022
regular meetings and whether the OTA violated the OMA concerning the announcement of the ACCESS Program. We hold
that the OTA gave sufficient notice of the actions it took on the six challenged agenda items, as each agenda item provided
notice of the subject matter of the business that the Board transacted. We further rule that the announcement of the ACCESS
Program at the February 2022 meeting was for informational purposes only. Because no action was taken by the Board at the
February 2022 meeting regarding the ACCESS Program and sufficient notice was given for the actions taken at the June
2022 special meeting regarding the ACCESS Program, the OMA did not require that the OTA give more specific notice of the
announcement regarding the ACCESS project during the Director's Report.

BACKGROUND

¶3 During the OTA's December 2021 regular board meeting, the OTA confirmed that it was seeking to develop the "most
robust long-range plan in its history," which included a discussion regarding the need to gather details to determine the
viability of projects, conceptual designs, and funding options. The OTA also published a press release the same day, which
stated that the OTA plans to hire consultants and additional professional services to vet the details and start conceptual
design plans during the upcoming year. The OTA did not set out any specifics regarding any proposed turnpikes or routes.
The next month, the OTA issued notice and posted its agenda for its January 25, 2022 meeting, including three challenged
provisions:

  
   

 



ITEM 906 Consider, take action and vote for the approval or disapproval of the following Professional Design
Services Contracts for ACCESS Bond Program -- Engineering Division:
Consultant Amount Fund
1. Benham NTE $5,000,000.00 GEN
2. CEC NTE $5,000,000.00 GEN
3. Cowan NTE $5,000,000.00 GEN
4. CP&Y NTE $5,000,000.00 GEN
5. EST NTE $5,000,000.00 GEN
6. Garver NTE $5,000,000.00 GEN
7. MacArthur NTE $5,000,000.00 GEN
8. MKEC NTE $5,000,000.00 GEN
9. Olsson NTE $5,000,000.00 GEN
10. Poe & Associates NTE $5,000,000.00 GEN
11. TAG NTE $5,000,000.00 GEN
12. TEIM NTE $5,000,000.00 GEN

ITEM 908 Consider, take action and vote for the approval or disapproval of the following Right-of-Way Management
Contract(s) for ACCESS Bond Program and Capital Program -- Right of Way & Utility Division:
Project No. Consultant Amount Fund

1. SP-66 Poe & Associates NTE $2,000,000.00 GEN

ROW Management
Services

Various Turnpikes

ITEM 909 Consider, take action and vote for the approval or disapproval of the following Utility Management
Contract(s) for ACCESS Bond Program and Capital Program -- Right of Way & Utility Division

¶4 The OTA presented each item in the January meeting, and the Board voted unanimously to approve each item. The next
month, the OTA issued notice and posted its agenda for its February 22, 2022 meeting, including three challenged provisions:

 

   

   

Project No. Consultant Amount Fund

1. SP-67 TEIM Design NTE $2,000,000.00 GEN

Utility Management
Services

   

Various Turnpikes    

¶5 The OTA presented each item in the February 2022 meeting, and the Board voted unanimously to approve each item. In its
final item of the meeting, Governor Kevin Stitt, an ex-officio member of the OTA, announced the ACCESS Program, including
the three proposed new turnpikes, noting one of the new proposed turnpikes would run from Purcell to the Kickapoo Turnpike
(the South Extension). The next day, The Oklahoman and other news sources reported on the three proposed new turnpikes
(the East-West Connector, Tri-City Connector, and South Extension) and the new turnpikes' proposed routes. The OTA also
published the proposed routes on the ACCESS Program website. No item on the February 22, 2022 agenda mentioned the



announcement of the ACCESS Program. However, the minutes for the February 22, 2022 meeting summarized the
announcement under the Director's Report. The Board took no action regarding the ACCESS Program after the
announcement.

STANDARD OF REVIEW

¶6 Summary judgment resolves issues of law, and we review a district court's grant of summary judgment de novo. U.S.
Bank, N.A. ex rel. Credit Suisse First Boston Heat 2005--4 v. Alexander, 2012 OK 43, ¶ 13, 280 P.3d 936, 939. Using the de
novo standard, we subject the record to a new and independent examination without regard to the district court's reasoning or
result. Gladstone v. Bartlesville Indep. Sch. Dist. No. 30, 2003 OK 30, ¶ 5, 66 P.3d 442, 446. The Court has plenary,
independent, and non-deferential authority to determine whether the district court erred in its legal rulings. State ex rel.
Protective Health Servs. State Dep't of Health v. Vaughn, 2009 OK 61, ¶ 9, 222 P.3d 1058, 1064. The issues in this case
involve the interpretation of the OMA, which is also a question of law subject to de novo review. Head v. McCracken, 2004 OK
84, ¶ 4, 102 P.3d 670, 674; Fulsom v. Fulsom, 2003 OK 96, ¶ 2, 81 P.3d 652, 654.

ANALYSIS

¶7 The OTA, as a public trust, is subject to the OMA. 69 O.S.2021, § 1705 ("All meetings of the Authority shall be open public
meetings."). The OMA's stated public policy is to "encourage and facilitate an informed citizenry's understanding of the
governmental processes and governmental problems." 25 O.S.2021, § 302. In furtherance of this policy, at least 24 hours
prior to a regular meeting or a special meeting, a public body is required to display public notice of a meeting, setting the date,
time, place, and agenda for the meeting. 25 O.S.2021, § 311(A)(9) and (12).

¶8 The OMA requires that meeting agendas "identify all items of business to be transacted by a public body at a meeting." Id.
§ 311(B)(1) (emphasis added). The agenda must use "plain language, directly stating the purpose of the meeting," and the
language used should be "'simple, direct and comprehensible to a person of ordinary education and intelligence.'" Andrews v.
Indep. Sch. Dist. No. 29 of Cleveland Cty., 1987 OK 40, ¶ 7, 737 P.2d 929, 931 (approving Haworth Bd. of Educ. of Indep.
Sch. Dist. No. I-6, McCurtain Cty. v. Havens, 1981 OK CIV APP 56, ¶ 9, 637 P.2d 902, 904). The Court must construe the
OMA "liberally in favor of the public." Int'l Ass'n of Firefighters, Local 2479 v. Thorpe, 1981 OK 95, ¶ 17, 632 P.2d 408, 411;
see also Lafalier v. Lead-Impacted Cmtys. Relocation Assistance Tr., 2010 OK 48, ¶ 37, 237 P.3d 181, 195. However, the
Court cannot interpret the OMA to be "so exacting as to interfere with the ability of public bodies to freely conduct business."
Fraternal Order of Police v. City of Norman, 2021 OK 20, ¶ 7, 489 P.3d at 27 (Rowe, V.C.J., concurring).

¶9 This Court has analyzed the sufficiency of a public body's notice in its agenda, comparing the agenda item description with
the action taken to determine whether the public body provided sufficient notice. See Fraternal Order of Police, 2021 OK 20,
¶¶ 17-18, 489 P.3d 20, 26. We concluded that a public body violated the OMA's notice requirements when it exceeded the
scope of the action defined by the notice or when the action contemplated other matters not noted in an existing agenda item.
Id. Specifically, in Fraternal Order of Police, we held that the public body's notice was insufficient when the agenda stated that
the public body would consider and take action to approve or disapprove a budget attached to the notice when instead, the
public body amended and then approved the attached budget. Id. The Court explained that the public body violated the OMA
because it gave no notice of reallocating resources or amending the budget. Instead, the agenda only gave notice that the
public body would take action to adopt or reject the proposed budget. Id. 3

¶10 We now turn to the specific agenda items challenged by Appellees to determine whether each of the agenda items
provided notice of the subject matter of the business the Board transacted.

I. The challenged agenda items from the January and February 2022 meetings did not violate the OMA.

¶11 As to Agenda Items 884 and 885 on the January 2022 meeting agenda, the OTA first contends that there is no actual,
justiciable controversy as to these items because in June 2022, the OTA terminated the Wells Fargo Line of Credit entered
into pursuant to the Board's approval of Agenda Items 884 and 885. In other words, the OTA claims there is no Board action
to invalidate. However, the harm under the OMA is when there is a "lack of proper notice and agenda[,] which are crucial to
the act."  Subsequent events attempting to ratify a violation will not cure the violation or "breathe life" into the prior illegal
action.  Even if the OTA terminated the line of credit, such action by the OTA does not cure a violation of the OMA if the OTA
failed to give proper notice of an action taken by the Board regarding these specific agenda items.

4
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¶12 Agenda Items 884 and 885 informed the public that the Finance/Revenue Division would submit to the Board a
Resolution for consideration and action on a request for one or more short-term loans not to exceed $2,000,000.00 to be used
for "certain turnpike projects." Appellees complained that the OTA did not specify what "turnpike projects" the short-term loans
involved, specifically whether the financing was for the construction of the South Extension. As pointed out by the OTA, the
term "turnpike projects" is a term defined  and used within the Enabling Act that authorizes the OTA "to construct, maintain,
repair, and operate turnpike projects" and to issue turnpike revenue bonds to pay the cost of such projects. 69 O.S.2021, §§
1701 and 1705(e). The OTA similarly uses the term and ascribes the same meaning as prescribed by the Legislature. Further,
the OTA included with the agenda a copy of the Resolution to be considered by the Board. The Resolution did not identify any
specific turnpikes; importantly, it referred to interim financing for "turnpike projects," which is what the OTA specified in the
agenda item. The Board considered and approved the Resolution, without any modifications, additions, or amendments.

6

¶13 Similarly, Agenda Item 894 for the January 2022 meeting informed the public that the Engineering Division would submit
to the Board a consulting engineering services contract for consideration and action. The scope of the contract was to hire an
engineering design firm that would begin the process of developing design, final plans, specifications, and construction for the
"long-range turnpike improvement and expansion program," which the OTA eventually announced as the ACCESS Program in
its February 2022 meeting. Appellees again complained that the OTA did not specify what turnpikes were involved in the
"long-range turnpike improvement and expansion program." The contract was not for the construction of a specific component
of any turnpike project, and the contract did not reference any specific turnpike project. The contract was instead for "Program
Management Services," which is what was specified in the agenda item. The Board considered and took action only on the
contract expressly stated in the agenda, without any modifications, additions, or amendments.

¶14 Agenda Items 906, 908, and 909 from the February 2022 meeting reflect that the Board was to consider various design,
right of way, and utility management contracts for the "ACCESS Bond Program and Capital Program." Appellees do not
specify how the OTA allegedly violated the OMA regarding these agenda items. However, we presume that they again have
taken issue with the lack of specificity as to whether these contracts involve the construction of the South Extension. The
Board again considered and took action only on the contract expressly stated in the agenda, and the Board's approval did not
include a contract for a specific component of any turnpike project.

¶15 The level of specificity demanded by Appellees in the agenda items is not required by the OMA. Appellees contend that
the OTA should have used the words "South Extension" (or some similar variation) to give notice that the proposed turnpike
was going to be constructed as part of the ACCESS Program. However, these items of business dealt with several turnpike
projects on a larger scale than the possible construction or proposed route of the South Extension. Instead, the business
transacted was to obtain interim financing to fund the continued planning activities of the OTA's operations, approval of a
consulting engineering services contract, and various design, right-of-way, and utility management contracts to develop the
ACCESS Program, which involved not only the development of three new turnpikes but also other projects throughout
Oklahoma to improve current turnpikes and their infrastructure. The only actions the Board took were to consider and approve
these construction, engineering, and service contracts, as set out in the January and February 2022 agenda items. Each
challenged agenda item satisfies the OMA's statutory notice requirements.

¶16 Further, the Board's approval of the challenged agenda items did not authorize the proposed route of the South
Extension, the construction of the South Extension, or the taking of Appellees' property for the construction of the South
Extension. Instead, the Board authorized the issuance of bonds for the construction of the South Extension and the proposed
route at the OTA's Special Meeting held on June 9, 2022. Appellees do not challenge the OTA's notice in relation to any
agenda items from the June 9, 2022 meeting, including those items that authorized the construction and route for the South
Extension.

II. The lack of notice in the agenda regarding the announcement of the ACCESS Program did not violate the OMA.

¶17 The OTA also did not violate the OMA when Governor Stitt announced the ACCESS Program during the Director's Report
section of the February 2022 meeting. The OMA requires that meeting agendas identify "all items of business to be
transacted by a public body at a meeting." 25 O.S.2021, § 311(B)(1) (emphasis added). The remedy for a violation of the
OMA notice requirements is to invalidate the action taken by officials. See 25 O.S.2021, § 313 ("Any action taken in willful
violation of this act shall be invalid."); see also Bailey v. State ex rel. Bd. of Tests for Alcohol and Drug Influence, 2022 OK 50,
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"Business," not having been defined in the Open Meeting Act, must be given a construction in consonance with the ordinary
meaning of the term and in harmony with the purposes of the Open Meeting Act; and as stated, supra, a liberal
interpretation must be indulged. Business should be assumed to include the entire decision-making process including
deliberation, decision or formal action.

¶ 37, 510 P.3d 845, 589 (holding that the OMA requires a willful violation to invalidate the action of officials). To violate the
OMA notice requirements, the agenda item at issue must have some action taken by the public body to transact business. An
opinion by the Office of the Attorney General reached a similar conclusion:

Question Submitted by: The Honorable David L. Moss, District Attorney, Tulsa County, 1982 OK AG 212, ¶ 3.

¶18 When Governor Stitt announced the ACCESS Program during the Director's Report, the Board did not transact any
business during the presentation or as a result of the presentation. The Board did not engage in any deliberation or decision-
making or take any action after the Governor's announcement. The presentation was merely an informational announcement,
and under the OMA, the OTA did not need to specify the presentation on its agenda within the Director's Report.

¶19 In a similar case, a school board published an agenda for the regular board meeting, noting the superintendent would
make his report and recommendations concerning an increase in academic requirements. Andrews, 1987 OK 40, 737 P.2d
929. The superintendent presented at the meeting his recommendation to increase the minimum number of credits for
graduation and to increase the eligibility requirements for activities participation. The parents challenged the school board's
notice of the superintendent's report, asserting that the notice was insufficient because it did not specify that the
superintendent would discuss the issue of increasing academic requirements for activity participation. Id. ¶ 8, 737 P.2d at 931.
We held that the notice was sufficient in that the OMA does not require the content of a report by a superintendent or any
recommendations to be published in full prior to presenting the report to the board. Further, we ruled that because the issue of
increasing these requirements was on the agenda for subsequent meetings in plain language, there was no violation of the
OMA. Id. The agenda item regarding the superintendent's report contained broad language that afforded the school board
flexibility in what could be discussed and acted upon at the meeting. Fraternal Order of Police, 2021 OK 20, ¶ 8, 489 P.3d at
27 (Rowe, V.C.J., concurring).

¶20 The same result as in Andrews should follow here. We note that the OTA has a "Reports" section at the end of its agenda
for its regular monthly meetings. During this part of the meeting, several different divisions give reports, i.e., an operations
report, a consulting engineer report, a highway patrol report, and a director's report. Rarely is the substance of these reports
listed in the agenda because the presentations are for informational purposes only.

¶21 The Governor's informational announcement of the ACCESS Program occurred during the Director's Report. The OTA did
not request that any action be considered by its board with respect to the announcement of the ACCESS Program. The next
day, the information presented in the meeting was made public through various news sources and on the OTA's own ACCESS
Oklahoma website, which included the preliminary locations and alignments for the specific projects. The OTA also hosted
several public meetings regarding the proposed routes for the new turnpikes after the announcement. As in Andrews, the
public was given notice of the subsequent meeting where the Board took action regarding the ACCESS Program--over 3
months after the initial announcement of the ACCESS Program and after a series of public meetings to discuss the ACCESS
Program. During the OTA's special meeting on June 9, 2022, the Board approved: (1) the issuance of revenue bonds to
finance or refinance all or a portion of the capital costs of the ACCESS Program; (2) a resolution directing the OTA to file an
application to this Court for the validation of bonds; (3) the termination of the Wells Fargo Line of Credit dated May 17, 2022,
to provide interim financing for the improvement of certain turnpike projects, including those projects identified in the ACCESS
Oklahoma program; and (4) the route alignments published to the OTA's ACCESS Program website on February 22, 2022.
Appellees did not challenge any agenda item for the actions taken during the June 9, 2022 meeting, specifically where the
South Extension was officially proposed and approved by the Board.

¶22 When in doubt, it is always a better practice for public bodies to post in the meeting agenda the substance of an
informational presentation. Such practice avoids challenges to a public body's compliance with the OMA. However, we are
mindful that the purpose of board meetings is not only for the public bodies to take action but also to allow board members to
ask questions and engage in informational discussions. We find no violation of the OMA when Governor Stitt announced the
ACCESS Program during the Director's Report section of the February 2022 meeting.
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III. This Court has the exclusive jurisdiction to consider the relief requested by Appellees.

¶23 We note that Appellees' request for relief through this declaratory action is to prevent the OTA from exercising its eminent
domain to construct the proposed South Extension. The challenged agenda items and even the announcement of the
ACCESS Program do not relate to any action by the Board to take Appellees' property for the construction of the proposed
turnpikes. Appellees agree in that they admit that invalidating the challenged agenda items would only amount to a setback in
the OTA's efforts to construct the proposed turnpikes and not give the conclusive relief Appellees seek. This is because the
Legislature conferred upon the Court "exclusive original jurisdiction" to determine the validity of proposed bonds to construct
and operate turnpikes. 69 O.S.2021, § 1718. This Court has construed the Legislature's grant of jurisdiction as giving the
Court sole authority to determine all questions of sufficiency of the law to authorize bonds and construct turnpikes. Okla. Tpk.
Auth. v. Dist. Court of Lincoln Cty., 1950 OK 147, ¶ 11, 222 P.2d 514, 518. The Court must consider the validity of the bonds,
the constitutionality of the bonds, and the OTA's authority to construct and operate turnpikes. Id. ¶ 6, 222 P.2d at 517. This
Court gained exclusive jurisdiction to consider the relief requested by Appellees--to prevent the OTA from exercising its
eminent domain to construct the proposed South Extension--when the OTA filed its application to validate the proposed
bonds. In fact, many of the Appellees have filed a protest, placing the authority of the OTA to construct the proposed turnpikes
at issue in the bond validation matter. Any future construction of the South Extension will hinge upon determinations made by
this Court in the bond validation matter. Since exclusive jurisdiction belongs to this Court, the district court should never have
considered Appellees' claims for relief. In the future, proceedings related to bond validation matters must be brought in this
Court.

CONCLUSION

¶24 The OTA gave sufficient notice of the actions it took on the six agenda items challenged by Appellees, as the items
provided notice of the subject matter of the business that was transacted as to each item. We further rule that the
announcement of the ACCESS Program at the February 2022 meeting was for informational purposes only. Because no
action was taken by the Board at the February 2022 meeting regarding the ACCESS Program, the OMA did not require that
the OTA give more specific notice of the announcement regarding the ACCESS project during the Director's Report. The
district court's order granting summary judgment in favor of Appellees is reversed and the cause is remanded with instructions
for the district court to grant summary judgment in favor of the OTA.

DISTRICT COURT'S JUDGMENT REVERSED AND
CAUSE REMANDED WITH INSTRUCTIONS

TO GRANT SUMMARY JUDGMENT IN FAVOR OF APPELLANT.

CONCUR: KANE, C.J., KAUGER, WINCHESTER, EDMONDSON AND DARBY, J.J.

DISSENT: ROWE, V.C.J. (BY SEPARATE WRITING), GURICH AND KUEHN, J.J.

NOT PARTICIPATING: COMBS, J.
 

 

ROWE, V.C.J., with whom GURICH and KUEHN, JJ., join, dissenting:

¶1 The express purpose of the Open Meeting Act (the "OMA"), is to "encourage and facilitate an informed citizenry's
understanding of the governmental processes and governmental problems." 25 O.S. § 302. Public bodies subject to the OMA
must comply with its express requirements, one of which is that all meetings must be preceded by advance public notice
specifying the time and place of the meeting as well as the subject matter or matters to be considered at such meeting. Id. at
§ 303. The information regarding matters to be considered at the meeting are included on an agenda, which may be posted in
view at the public bodies' office or meeting place and/or on the internet. Id. § 311(9)(a)(b). All posted agendas "shall identify all
items of business to be transacted by a public body at a meeting. . . ." Id. at § 311(B)(1).

¶2 Our jurisprudence instructs that the "agenda shall 'be worded in plain language, directly stating the purpose of the meeting
. . . [and] the language used should be simple, direct and comprehensible to a person of ordinary education and intelligence.'"
Andrews v. Indep. Sch. Dist. No. 29 of Cleveland Cty., 1987 OK 40, ¶ 7, 737 P.2d 929, 931 (alterations in original) (quoting
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Willfulness does not require a showing of bad faith, malice, or wantonness, but rather, encompasses conscious, purposeful
violations of the law or blatant or deliberate disregard of the law by those who know, or should know the requirements of the
Act. Notice of meetings of public bodies which are deceptively vague and likely to mislead constitute a wilful violation.

Haworth Bd. of Educ. of Indep. Sch. Dist. No. I-6, McCurtain Cty. v. Havens, 1981 OK CIV APP 56, ¶ 9, 637 P.2d 902, 904).
Pertinent to the case before us, the policy of the OMA "is defeated if the required notice is deceptively worded or materially
obscures the stated purpose of the meeting." Fraternal Ord. of Police, Bratcher/Miner Mem'l Lodge, Lodge No. 122 v. City of
Norman, 2021 OK 20, ¶ 9, 489 P.3d 20, 24 quoting Haworth, 1981 OK CIV APP 56, ¶ 8, 637 P.2d at 904.

¶3 The OMA provides that any action taken in willful violation of the act is invalid. 25 O.S. § 313.

Rogers v. Excise Bd. of Greer Cty., 1984 OK 95, ¶ 14, 701 P.2d 754, 761.

THE CHALLENGED AGENDA ITEMS FROM THE JANUARY 25, 2022 AND
FEBRUARY 22, 2022 AGENDAS VIOLATED THE OPEN MEETING ACT.

¶4 Prior to December 7, 2021, the Oklahoma Turnpike Authority ("OTA") had not approved or even publicly discussed
ACCESS Oklahoma.  (The OTA is a legal entity consisting of the Governor, as a member ex officio, and six members
appointed by the Governor and approved by the Senate).  At its December 7 meeting, Oklahoma Secretary of Transportation
and OTA Executive Director Timothy Gatz announced the OTA sought to develop its "most robust long-range plan in
history."  However, Secretary Gatz failed to elaborate as to what the OTA's long-range plan encompassed or reference the
plan's future name.

1

2

3

¶5 The minutes of the December 7, 2021 OTA meeting state that "more information about the long-range plan can be found in
the Authority's Press Release dated December 7, 2021."  According to the press release, the OTA's "long-range plan"
included: Improvements to help alleviate traffic on I-35 and I-44 as well as statements from several elected officials, including
Newcastle Mayor Karl Nail who said that the long range plan "won't just impact Newcastle but will impact the entire state."

4

5

¶6 On its January 25, 2022 agenda, the OTA used the deceptive phrases "certain turnpike projects" and "long-range
improvement and expansion program" to materially obscure what was already internally known as ACCESS Oklahoma. In
fact, the press release reflects that Secretary Gatz's announcement on December 7, 2021 of the OTA's "most robust long-
range plan in history" was indeed a cryptic reference to ACCESS Oklahoma.

¶7 Subsequently, at the OTA's February 22, 2022 meeting, the OTA approved a series of contracts relating to an "ACCESS
Bond Program." Yet again the OTA adhered to its pattern of obscurity by failing to reveal to the public what the program
entailed or what "ACCESS" meant on its published agenda.  It was not until the end of the February meeting--after its
implementation was funded and its management contracts were approved during the January and February meetings --that
ACCESS Oklahoma was unveiled to the public. Governor Stitt joined the meeting and officially unveiled the "most robust long-
range plan in history"  as ACCESS Oklahoma--a five billion dollar turnpike project that would span fifteen years and affect
the lives of thousands of Oklahomans.

6

7

8

¶8 The majority finds the "level of specificity demanded by the Appellees in the agenda items is not required by the OMA."
The majority's attenuated interpretation of the OMA as applied to the facts of this case defeats the Act's purpose. The issue is
not whether the language used on the January 25, 2022 and February 22, 2022 Agendas met the statute's level of specificity--
the issue is whether the OTA used deceptive wording to delay revealing to the public a project that was already well-known
and well-underway within the OTA. By approving its creation and funding using the deceptive phrases "certain turnpike
projects," "long-range improvement and expansion program," and "ACCESS Bond Program," ACCESS Oklahoma was
presented to the public as a fait accompli.

9

¶9 The OTA created ACCESS Oklahoma, approved management contracts, and sought funding for its implementation--all
while using deceptively worded agendas to obscure the purpose of the meetings and circumvent public participation. This
participation by the public is precisely what the OMA seeks to guarantee. The actions of the OTA thwarted our state's public
policy of encouraging and facilitating an informed citizenry's understanding and participation in the governmental process. As
such, the OTA's actions constituted a willful violation of the Open Meeting Act.
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OUR EXCLUSIVE JURISDICTION TO APPROVE BOND APPLICATIONS
DOES NOT DIVEST THE TRIAL COURT OF OPEN MEETING ACT CLAIMS.

¶10 The OMA is one of the most consequential statutory enactments our state has adopted in an effort to promote the public's
right to know what its government is doing and for what purpose public funds are expended. Our state constitution declares
that all political power in this state is vested in the people.  The objective of the OMA protects this guaranteed, constitutional
right.

10

¶11 While the majority is correct that the Legislature has conferred upon this Court exclusive jurisdiction to determine the
validity of bond applications, this Court's exclusive jurisdiction does not divest the trial court from determining whether an
OMA violation occurred. The majority cites Oklahoma Turnpike Authority v. District Court of Lincoln County, 1950 OK 147, 222
P.2d 514 to support its finding that Plaintiffs' OMA claims fall within our exclusive jurisdiction. In OTA v. District Court of Lincoln
County, we held that "this Court has jurisdiction to consider all questions raised by the plaintiffs in the action in the district
court of Lincoln County, in so far as they concern the constitutionality of the law, and the sufficiency of the law to authorize
petitioners herein to sell the bonds and construct the turnpike." ¶ 11, 222 P.2d at 518 (emphasis added). Our holding in 1950
is consistent with our holding in Pike Off OTA, Inc. et al., v. Oklahoma Turnpike Authority, 2023 OK 57, to which we affirmed
that this Court has exclusive jurisdiction over any claims challenging the OTA's authority to construct proposed turnpikes.

¶12 Contrary to the cases above, Plaintiffs' OMA claims do not challenge the OTA's authority to construct the proposed
turnpikes in ACCESS Oklahoma. Rather, Plaintiffs' OMA claims challenge whether the OTA conducted its meetings in
accordance with state law. As such, Plaintiffs' claims do not fall within our exclusive jurisdiction, nor does our precedent
suggest otherwise. Title 69 O.S. § 1718 cannot be construed to create a vacuum which subsumes any collateral issue
concerning how the OTA conducts business into our exclusive jurisdiction. To interpret § 1718 as such will deprive plaintiffs
the right to parse out separate legal questions that necessitate the trial court.

¶13 The majority's finding that Plaintiffs' alleged OMA violations should morph into the OTA's bond application before this
Court would completely deny Plaintiffs of their opportunity to fully litigate the alleged violations. The question of whether the
OTA complied with OMA requirements is a separate legal question where the trial court must ascertain findings of fact. The
Supreme Court does not conduct trials--nor are we situated to make findings of fact. Without the ability to fully litigate the
alleged violations in a trial or hearing, the Open Meeting Act is gutted. Accordingly, I cannot join in today's pronouncement
which I view as an infringement on the people's right to legitimately challenge an Open Meeting Act violation. I respectfully
dissent.
 

 

FOOTNOTES

Winchester, J.

 The ACCESS Oklahoma Program involves the construction of three proposed turnpikes and other projects to
improve current turnpikes and their infrastructure. The three proposed turnpikes are 1) the Tri-City Connector, running
around the west side of the Will Rogers World Airport to I-44; 2) the East-West Connector, connecting the H.E. Bailey
Turnpike around Newcastle heading east on Indian Hills Road to the south of Draper Lake, then heading northeast
connecting to the Kickapoo Turnpike and completing the Oklahoma City Outer Loop (Loop); and 3) the South
Extension, running from I-35 west of Slaughterville and north of Purcell, across the South Canadian River and north
through Norman, west of Thunderbird Lake, connecting with the East-West Connector.

1

 ACCESS stands for "Advancing and Connecting Communities and Economies Safely Statewide."2
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public body approved a $30,0000 bonus for the employee. COCA found the agenda did not directly state the purpose
of the meeting. Id. ¶ 11, 194 P.3d at 144. In Havens, 1981 OK CIV APP 56, 637 P.2d 902, COCA ruled an agenda
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 Title 69 O.S.2021, § 1704(2) defines turnpike project as follows:6

"Project" or "turnpike project" means any express highways, superhighways, or motorways, wayports, aviation
transfer centers or aviation hubs constructed under the provisions of this article by the Authority, and shall embrace
all bridges, tunnels, overpasses, underpasses, interchanges, entrance plazas, approaches, free access roads,
bridges, and road construction, toll houses, service stations, and administration, storage and other buildings which
the Authority may deem necessary for the operation of such turnpike, together with all property, rights, easements
and interests which may be acquired by the Authority for the construction or the operation of such turnpike. The
Authority may contract or lease concessions for gas stations, garages, restaurants, parking facilities and other
services for all or any portion of any turnpike project or projects. 69 O.S.2021, § 1704(2).
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 "ACCESS" stands for "Advancing and Connecting Communities and Economies Safely Statewide."1

 69 O.S. § 1703(B).2
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 OTA press release dated December 7, 2021, https://oklahoma.gov/content/dam/ok/en/ota/documents/news-
articles/2021/OTA%20Press%20Release%20-%20December%207,%202021.pdf.
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 Item 906 on the February 22, 2022 Agenda was the first time the acronym "ACCESS" was used publicly. However,
it was not until the end of the February 22, 2022 meeting that the public learned what "ACCESS" meant when it was
announced by Governor Stitt.

6

 On February 22, 2022 the Oklahoma Turnpike Authority published a press release that summarized the Governor's
announcement of ACCESS Oklahoma and stated in part "The board hired Poe & Associates, an Oklahoma City-
based engineering consultant, during the January 2022 board meeting to provide program management services for
ACCESS Oklahoma's long-range plan projects." Pls' MSJ Ex. G, 55.

7
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 Okla. Const. Art. 2 § 1.10
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